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TOM TAT

Trudc nhitng kho khan, phtc tap ciia thi hanh an dan su, ché dinh phap luat vé Thira phat lai da duoc
khoi phuc nhdam muyc dich ho trg va nang cao hiéu qua ctia hoat dong thi hanh an dan sy. Tham quyén clua
Thira phat lai trong viéc xac minh diéu kién thi hanh an 13 mot trong nhimng hoat dong cung cap ching
ctr, chimg minh ngudi bi thi hanh an c6 tai san dé dam bao thi hanh an, thuc hién nghia vu vé tai san
theo quy dinh cua phap luat. Hoat dong xac minh diéu kién thi hanh an ctia Thira phat lai c6 lién quan
chat ché va c6 tac dong hd trg hoat /dong luat su, cong chung, giam dinh tu phap... gop phan quan trong
cung cap chimg cir dang tin cay dé luat su sir dung khi thuc h1en nhiém vy bao chita, bao v€ cho than
chu trong cac qua trinh t6 tung tu phap hodc dai dién ngoai té tung, dic biét 1a khi tranh tung tai phién
tda, bao dam quyén, loi ich hop phép ciia cong dan, ting cudng phap ché xd hoi chii nghia.

Tir khoa: Thira phat lai; 16 chirc thi hanh an dan su; xac minh diéu kién thi hanh an.

1. MO PAU

Thtra phat lai (TPL) dugc chinh thirc thuc hién
trén pham vi ca nudc ké tir ngay 01/01/2016 (Quéc
Hoi, 2015). Qua thoi gian thyc hién thi diém va
chinh thirc thuc hién, dudi goc do xa hoi, co thé
n6i hoat dong TPL di budc diu tao ra mot nghé
moi trong thi truong dich vu phap 1y, dap tng cac
nhu cdu ngay cang da dang, phong phu ctia xa hoi
dan su; tao co ché tang cuong tinh chu dong, tich
cuc cua nguoi dan ty bao vé quyén, loi ich hop
phap ctia minh trong cac quan hé dan sy, to tung
dan sy. Trong bon chirc ning duoc thuc hién boi
TPL, c6 thé ndi xac minh diéu kién thi hanh 4n
(XMBPKTHA) 1a yéu t6 quan trong anh hudng dén
chat luong hoat dong thi hanh &4n dan su. Phap luat
giao cho Thura phat lai thuc hién viéc nay la tao
thém co hoi cho nguoi dan lya chon dich vy phu
hop trong thi hanh an dan su (THADS).
2. NOI DUNG

2.1. Bin chit va vai tré ciia hoat dong xdc minh
diéu ki¢n thi hanh dn

Xac minh ¢ thé hiéu 1a viéc thu thap chung
ctr, tai liéu dé tim hiéu hodc chimg minh mot van
dé nao d6. Xac minh 1a hoat dong mang tinh chu
dong, tich cuc nham lam séng to su that théng qua
su viéc thuc té béng cach tim hiéu, thu thap cac
thong tin, tai lidu va chung cir cu thé (Nguyén Thi
Thu Phuong, 2021). Hoat dong XMDPKTHA dan
su la hoat dong trung tam, quan trong nhét trong
qué trinh t6 chirc thi hanh an dan sy. N6 khong chi
la hoat dong thu thép tai liéu, ching ctr nhim lam
15 ddi tuong, su viéc ma két qua cua hoat dong con
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1am can ctr dé tién hanh cac thu tuc tiép theo trong
giai doan td tung.

Vé ban chat, XMPKTHA chinh la tim kiém
cac thong tin lién quan dén tai san ctia ngudi phai
thi hanh an. TPL tién hanh x4c minh diéu kién
THADS theo yéu cau cta khach hang. Khi tién
hanh cac hoat dong XMDKTHA, vé nguyén tic,
TPL c6 quyén yéu cau cac co quan, tO chirc, ca
nhan cung cap thong tin tuong ty thim quyén cua
chap hanh vién (Nguyén Vinh Hung, 2018). Riéng
ddi vé6i cac co quan, td chirc co su lién quan dén
thi hanh an hodc dang tryc tiép quan 1y tai san,
tai khoan cuia nguoi phai thi hanh an, nhu: bao
hiém x3 hoi, kho bac nha nudc hay cac to chirc
tin dung..., phap luat con quy dinh cac co quan
nay ¢ nghia vu “phdi hop cung cap thong tin va
hd trg thira phat lai, Van phong thira phat lai trong
viéc XMDKTHA” (khoan 2 Piéu 60 Nghi dinh s6
08/2020/ND-CP ngay 08/01/2020 cua Chinh phu
vé td chire va hoat dong cua TPL). Hién nay, cac
quy dinh vé xac minh diéu kién THADS cta TPL
dugc quy dinh kha chat ché, chi tiét tr Biéu 43 - 50
Nghi dinh s 08/2020/ND-CP.

O Viét Nam, viéc XMPKTHA 13 méot ngudn
can cu quan trong thudc trach nhiém cua Co
quan THADS hay Vin phong TPL. C6 thé thay,
XMDKTHA la mdt trong nhitng hoat dong nghiép
vu rit quan trong trong qué trinh t6 chic THA,
dugc Chip hanh vién, TPL thyc hién dé thu thap,
xac dinh thong tin vé tai san, thu nhap, dia chi, cac
diéu kién thi hanh an khac ctia nguoi phai thi hanh
an va cac thong tin khac co6 lién quan lam co so
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cho viéc t6 chirc thi hanh an. Y nghia quan trong
cua hoat dong XMBDKTHA thé hién & chd két qua
XMBPKTHA la cin cir mang tinh chit quyét dinh
cho cac tac nghiép tiép theo cling nhu quyét dinh
két qua to chire thi hanh an, 1 co s& dé xem xét
ra quyét dinh chua c6 diéu kién thi hanh an, hoin
thi hanh an, dinh chi thi hanh an, hoac ra cac quyét
dinh ap dung bién phap dam bao, bién phap cudng
ché thi hanh an theo quy dinh.

2.2. Thdm quyén xdc minh diéu kién thi hanh dn
dan sw ciia Thira phdt lai

Nghi dinh 08/2020/ND-CP ngay 08/01/2020
ctia Chinh phu vé to chtic va hoat dong ciia TPL
thay thé cho Nghi dinh s6 61/2009/ND-CP vé t6
chire va hoat dong ctia TPL thuc hién thi diém tai
thanh phd H6 Chi Minh va Nghi dinh s6 135/2013/
ND-CP stra d6i bd sung Nghi dinh s6 61/2009/ND-
CP di xac dinh: TPL 1a ngudi c6 céac tiéu chuin
duge Nha nudc bd nhiém va trao quyén dé lam
cac cong viéc theo quy dinh cua Nghi dinh nay
va phap luat lién quan. B trudng Bo Tu phap la
ngudi duoc giao thAm quyén bd nhiém TPL dbi
v6i nhitng nguoi c6 du tiéu chuan.

TPL hanh nghé theo nguyén tic ty chu vé tai
chinh, khong dugc hudng luwong tir ngan sach nha
nudc. TPL khong phai la cong chuc nha nudc,
nhung do dugc Nha nudc bd nhiém nén duge giao
quyén thuc hién mot sb cong viéc nhu: 1ap vi bﬁng,
téng dat cac van ban cua Toda 4n va co quan thi
hanh an dan sy, XMBKTHA dan su va truc tiép td
chire thi hanh an dan sy. Ddi v6i viee XMPKTHA
dan su va truc tiép to chirc thi hanh an dan su,
TPL chiu su kiém sat caa Vién kiém sat nhan dan
cung cap. B6 Tu phap va Uy ban nhan dan cip
tinh (So Tw phap la co quan chuyén mon giup viéc
cho Uy ban nhén dan cdp tinh) dugc giao trach
nhiém quan 1y toan dién t6 chure va hoat dong cua
TPL. Khoan 3 Piéu 3 Nghi dinh s 08/2020/ND-
CP ngay 08/01/2020 ctia Chinh phii vé t6 churc va
hoat dong TPL (thay thé Nghi dinh sé 61/2009/
ND-CP va Nghi dinh s 135/2013/NP-CP) quy
dinh 10 cong viéc Thura phat lai dugc lam bao gém:
“XMBKTHA theo yéu cdu ciia dirong sw va nguoi
6 quyén loi, nghia vu lién quan theo quy dinh ciia
Nghi dinh nay va phap ludt co lién quan”.

XMDKTHA dan sy 1a lam rd thong tin vé thu
nhap, tai san, diéu kién thi hanh an va cac thong
tin can thiét khac (nhdn thén, thai dé, ¥ thirc...)
ctia nguoi phai thi hanh an. Phan 16n nghia vu thi
hanh an dan sy la nghia vu vé tai san. Vi vay, trir
nhitng truong hop dic biét can xac minh vé nhan
than, thai 6 ctia ngudi phai thi hanh an dé thi hanh
nghia vu bét budc thuc hién hodc khong thuc hién
mot cong vige nhét dinh thi noi dung chu yéu cua
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viéc xac minh [a 1am rd thong tin vé thu nhap, tai
san, diéu kién thi hanh 4n ctia nguoi phai thi hanh
an. Viéc xac minh, lam ro tai san thu nhap va diéu
kién thi hanh an cua nguoi phai thi hanh an nhu
) luong, loai cu thé, nguoi dang quan ly, st dung
tai san... thi m&i ¢ thé té chtc thi hanh an dat
hiéu qua va dam bdo trinh ty, thu tuc phap luat
quy dinh.

Nhu vy, trén cac co s¢ phan tich & trén c6 thé
hiéu: Twong ty nhu Chap hanh vién, XMPKTHA
dan su cua TPL 1a viéc TPL thu thip thong tin vé
tién, tai san ciia to chirc, c4 nhan phai thi hanh an
tai co quan, to chirc, ca nhan dang ndm giit thong
tin hodc quan ly tai san, tai khoan cia nguoi phai
thi hanh 4n. Thong qua viéc xac minh s& cho thiy
ngudi phai thi hanh an c6 hay chua c6 diéu kién thi
hanh 4n, 1am co s& cho viéc t6 chirc thi hanh dut
diém viéc thi hanh 4n hodc giai quyét viéc thi hanh
an theo quy dinh cua phap luat.

2.3. Thue trang phdp ludt vé xdc minh diéu kién
thi hanh dn din sw

Néu nhu trude ddy, Luat thi hanh an déan sy
ndm 2008 quy dinh truong hop thi hanh &n theo
don yéu cau, trach nhiém thi hanh an truéc hét
thudc vé nguoi duoc thi hanh an (Qudc hoi, 2008),
néu nguoi duoc thi hanh 4n da 4p dung cac bién
phap can thiét ma khong thé tu xac minh duoc diéu
kién thi hanh &4n ctia nguoi phai thi hanh an thi c6
thé yéu cau Chap hanh vién, hoic uy quyén cho
chii thé khac tién hanh xac minh va phai chiu phi
xac minh. Quy dinh nay theo tac gia (Chu Thi Hoa,
2016) 1a phu hgp véi chu truong xa hoi hoa thi
hanh 4n dan sy trong cai cach tu phap, dong thoi
cling pht hop v6i nguyén tic “viéc dan su 13 viéc
d6i bén”. Nhom tac gia ciing dong y v6i quan diém
nay, boi vi, trong thi hanh an dan sy, nguoi dugc
thi hanh an dugc hudng loi tir viéc thi hanh an nén
c6 nghia vu cung cép cho co quan thi hanh 4n, chu
thé duoc iy quyén cac thong tin vé didu kién thi
hanh an cua nguoi phai thi hanh an.

Tuy nhién, ciing theo tac gia Chu Thi Hoa,
thuc té thi ngudi dugc thi hanh an rit kho c6 thé
tu minh XMBKTHA ctia nguoi phéi thi hanh an,
nhét 13 x4c minh tai cac co quan quan 1y Nha nuéc,
cac to chuc tin dung. Hon nita, cic van ban phap
luat qui dinh chtrc nang, nhi€ém vu cua cac co quan
Nha nudc, chinh quyén cac cip ..., chua c6 mot
van ban nao thé hién nghia vu co quan, to chuec, ca
nhan dang nim gitr thong tin hodc quan 1y tai san,
tai khoan cia ngudi phai thi hanh 4n phai cung cip
thong tin cho nguoi dugc thi hanh an khi ho yéu
cau. Vi thé nguoi dugc thi hanh an chi dya vao cac
qui dinh cua phap luat thi hanh an dan su néu trén
thi chua du cin cir dé yéu cau cung cap thong tin.
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Hon nita, tai san, tai khoan, nguon thu nhép 14 bi
mat thong tin cia ca nhan duoc phap luat bao v¢,
khong thé tuy t1en cung cép, chi duoc phep cung
cap khi ¢6 yéu cau cta co quan c6 tham quyén.

Chinh vi vay dé bao vé quyén loi cho ngudi
duogc thi hanh an trong viéc XMPKTHA va thuc
hién chu truong xa hoi hoa mot ) hoat dong trong
thi hanh an dan sy, giao mot s6 cong viéc khong
nhét thiét phai do Nha nudc lam cho cac co quan,
t6 chirc c4 nhan ngoai Nha nude thi theo quy dinh
ctia Luat Thi hanh 4n dan su da duoc sta doi, bd
sung nam 2014 da quy dinh trd lai nhu Phéap 1€nh
thi hanh an dan sy nam 2004, theo do tai khoan 1
Diéu 44 cua Luat thi hanh an dan sy, thi chdp hanh
vién c6 trach nhiém tién hanh xdc minh trong thoi
han 10 ngay, ké tir ngay hét thoi han tw nguyén
thi hanh an ma nguoi phdi thi hanh dan khong tu
nguyén thi hanh. Nhu vy, theo quy dinh cta Luat
thi hanh 4n dan sy thi XMDKTHA la thudc vé
chdp hanh vién, chi phi xac minh do Ngan sach
Nha nudc chiu. Bén canh d6, nguoi duoc thi hanh
an c6 thé ty minh hodc iy quyén cho nguoi khac
(Thira phat lai) tién hanh XMDKTHA.

Khi téi 1ap lai ché dinh TPL (Qudc Hoi, 2008),
mot trong nhimg céng viéc duoc duge Nha nude
chuyen giao trong thi hanh an dan sy do la quy dinh
vé tham quyén XMDKTHA cua TPL tai Diéu 30
Nghi dinh 61/2009/ND-CP dugc sira doi, bo sung
tai Khoan 10, Diéu 2 Nghi dinh 135/2013/ND-
CP; theo d6 TPL c6 quyén XMDPKTHA lién quan
dén viéc thi hanh 4n ma vu viéc dé thudc tham
quyén thi hanh cta cic Co quan thi hanh an dan
su trén dia ban tinh, thanh phd noi dit vin phong
TPL. Khi thyc hién viéc xac minh, TPL ¢6 quyén
xac minh ngoai dia ban tinh, thanh phé truc thudce
Trung wong noi dat van phong TPL trong truong
hop duong sy cu tru, c6 tai san tai dia phuong do.

Trén co s yéu cau va thoa thuan xac minh vé
diéu kién thi hanh an, Truong van phong TPL ra
quyét dinh xac minh; quyét dinh phai ghi & cin
cu, ndi dung xac minh va dugc vao o6 thu ly.
Trong thoi han 03 ngay lam viée, ké tir ngay ky
két hop dong. Quyét dinh XMDKTHA phai duoc
giri cho Vién kiém sat nhan dan cap huyén noi dat
van phong TPL va co quan thi hanh an dan sy cé
thim quyén thi hanh 4n theo quy dinh cua Luat thi
hanh an dan sy.

Viéc xac minh dugc tién hanh bang van ban yéu
cau hodc trye tiép (Chinh Phu,2020). Trong trudong
hop can thiét, TPL c6 quyén moi co quan chuyén
mon hodc chuyén gia dé lam rd cac ndi dung can
x4c minh. Kho bac Nha nuéc, Bao hiém xa hoi, co
quan ding ky quyén st dung dét, co quan ding ky
giao dich bao dam, co quan dang ky tai san khac
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va cc co quan, t chirc, ca nhan co lién quan phai
thuc hién yéu céu ctia TPL vé XMDKTHA va chiu
trach nhiém vé ndi dung thong tin da cung cép.
Nguoi duge thi hanh an co quyen dung két qua
XMBKTHA ciia TPL dé yéu cau thi hanh 4n. Co
quan thi hanh an dan sy, van phong TPL ¢ tham
quyén thi hanh 4n vu viéc cin cir két qua xac minh
dé t6 chuc thi hanh 4n. Cac quy dinh phéap luat
vé XMDPKTHA cua TPL trong thoi gian thi diém
dd c6 nhimg két qua rat kha quan va gop phan
khong nho khang dinh sy ding dan ciia cha truong
cai cach tu phap. Theo do, cac ca nhan, t6 churc
duogc thi hanh an mudn quyén lgi ciia minh dugc
bao dam da quan tdm va lya chon st dung dich
vu XMDPKTHA do TPL cung cip. Theo (Duong
Thi Thanh Mai, 2018), trong giai doan thi diém
tir 2009 dén 2014 d3 XMPKTHA gin 1 ngan viéc.

Tuy nhién, Diéu 44 ctia Luat Thi hanh an déan sy
da duoc stra doi, bd sung nam 2014 quy dinh viéc
XMBKTHA thudc trach nhiém cua Chép hanh
vién co quan Thi hanh an dan sy. Mac du Luat
cling khong han ché quyén ctia ngudi dugc thi hanh
an ty minh hodc uy quyén cho nguoi khic (chang
han uy quyén cho Thira phat lai) XMDKTHA va
cung cap thong tin d6 cho co quan thi hanh an.
Tuy nhién, theo (B Tu phap, 2020), trong thyc té
TPL gap kho khin, vudéng méc hon nhiéu so voi
Chap hanh vién nha nudc khi tiép can cac ngudn
thong tin dé XMPKTHA, chinh vi vay, s6 luong
viéc XMDKTHA giam dang ké. Mot mit, thiéu sy
phéi hop cta cac co quan, to chirc trong viée cung
cép thong tin XMPKTHA, hoic kéo dai thoi gian
cung cap, khién duong sy kip thoi tau tan tai san
phai thi hanh an; TPL khong c6 tham quyén ap
dung cac bién phap ngan chan trong XMDKTHA
gidng nhu Chap hanh vién; khong dugc nhan uy
thac va uy thac trong thi hanh 4n dan sy dan t6i
mot s6 cong viée dwong su ¢6 yéu cau nhung TPL
khong thé thuc hién. Mat khac, nguoi dan chua
san sang sit dung dich vu XMPKTHA cua vin
phong TPL véi ly do chinh 1a ho chi tin tuong vao
co quan thi hanh 4n dan sy ¢6 du quyén han va
diéu kién t6t hon so véi to chirc hanh nghé TPL
dé thuc hién cong vi€c nay trong diéu kién thuc
té hién nay ¢ nudc ta. Vi vdy, v6i quy dinh trach
nhiém XMDBKTHA thudc vé Chép hanh vién thi
$6 lugng duong su sir dung dich vu nay cuia TPL
giam di 1a diéu kho tranh khoi. Theo thdng ke,
tir ngay 01/01/2016 dén ngay 31/7/2018, cac vin
phong TPL chi XMBKTHA dugc 70 viéc (Duong
Thi Thanh Mai, 2018), nhung tir ngay 01/10/2020
dén hét ngay 31/7/2021 TPL XMPKTHA duoc 05
viéc (Cuc B6 tro Tu phap. 2021) va dén hét thang
9/2022 XMbBKTHA 02 viéc.

Riéng tinh Pik Lik, mic du c6 02 Vin phong
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TPL dugc dang ky hoat dong trén dia ban thanh
phé Buén Ma Thudt, nhung tir ngay 01/10/2022
dén ngay 25/9/2023 khong phat sinh hoat dong
XMPBPKTHA nao (Pik Lik, 2023).

Chinh vi 1& d6, Nghi dinh 08/2020/ND-CP vé
16 chire va hoat dong cua TPL dugc ban hanh voi
ky vong s& gitip TPL ¢ thém tham quyén trong thi
hanh an dan su, khic phuc nhiing ton tai néu trén.
Mac du Nghi dinh 08 co bd sung thém mot s6 diém
méi gdbm 8 Piéu (tir Biéu 43 dén Pidu 50), ting 04
diéu so v6i Nghi dinh s6 61/2009/ND-CP nhu: V&
tham quyén, pham vi, thu tuc xac minh diéu kién
THADS; vé cung cip thong tin XMPKTHA; vé
bao mat va sir dung thong tin XMBKTHA. Mic
di vay, theo nhom tac gia nhitng bd sung nay chi
mang tinh chit ké thira hodc dién dat cho rd rang,
dé hiéu hon ma théi, khong mang tinh chét thay
d6i toan bo Piéu khoan ciia 02 (hai) Nghi dinh
trude do.

Dong thoi, theo (Nguyén Thi Tuyén, 2023) can
thdy ring, cho du Nghi dinh sé 08/2020/ND-CP
dugc quy dinh chi tiét, cu thé hon, nhung quy dinh
moi cling ¢ mat han ché so véi quy dinh trudc,
thé hién ¢ chd: Néu khoan 3 Diéu 31 Nghi dinh
s6 61/2009/ND-CP (di dugc sira ddi, bd sung
niam 2013) quy dinh co quan, to chtic, cac nhan
¢6 lién quan “phai” thuc hién “yéu cau” cua TPL,
thi khoan 1 Biéu 50 Nghi dinh s6 08/2020/ND-CP
chi quy dinh nhiém vu cia co quan, td chuc, céa
nhan c¢6 lién quan “phdi hop, hd trg” TPL trong
XMDKTHA... Nhu véy, Nghi dinh s6 08/2020/
ND-CP di quy dinh theo huéng co quan, t chirc,
ca nhan chi “phdi hop”, “hd trg” ma khong bit
budc phai co trach nhiém cung cip thong tin cho
TPL trong viéc XMPKTHA. Diéu nay xuat phat
tir quan diém cho rang, TPL 1a “tu nhan”, do do,
khong c6 quyén yéu cau co quan, t6 chuc va ca
nhan thyc hién phdi hop XMDKTHA. Cho nén,
cac co quan, to chire, c4 nhan khong c6 nghia vu
bt budc phai cung cip thong tin, thuc hién yéu
cu cta TPL ma chi tao diéu kién cho TPL thuc
hién viéc XMBKTHA va t6 chic thi hanh an theo
quy dinh ctia phap luat (Nguyén Thanh Thuy,
2020). Nhom tac gia khong dong ¥ v6i quan diém
trén, ma theo tac gia la dé tao didu kién ning cao
hiéu qua XMPKTHA cua TPL, phyc vu tot hon
nhu cau, loi ich cia ngudi dan trong hoat dong nay
thi khong nén quy dinh “phdi hop, hd trg” ma nén
quy dinh theo hudng cii 1a “phai thuc hién theo
yéu cau”.

Dic biét, diém méi sira d6i ciia Nghi dinh s6
08/2020/ND-CP ma nhom tac gia danh gia la mot
budc “lui” trong ban hanh phdp luat, do 1a quy
dinh vé tham quyén ap dung bién phap cudng ché
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khi khi x4c minh va tryc tiép o chirc thi hanh 4n
cua TPL. Theo quy dinh m¢i nay thi TPL khdng co
quyén ap dung cdc bién phdp bdao dam thi hanh dn,
khéng dwge dp dung bién phdp cudng ché va sir
dung céng cu hé tro trong THADS nhu quy dinh
tai truoc day tai Nghi dinh s6 61/2009/ND CP va
Nghi dinh 135/2013/ND-CP nita, ma nhitng bi¢n
phap nay s& chi do Chap hanh vién ctia Co quan
Thi hanh an dan sy Nha nudc thuce hién. Boi vi,
v6i 04 cong viée duge chuyén giao cho TPL thuc
hién, thi cong viéc “xac minh va truc tiép t6 chuc
thi hanh an” 1a hoat dong dugc cac nha lam luat
dac biét ky vong, mong mubn tao ra sy dot pha
trong thi hanh &n dan sy, chia sé¢ ganh nang cho
Co quan thi hanh an, giam tinh trang an dén su
ton dong tir ndm nay qua nam khac, ngudi dan co
thém su lya chon trong viéc bao vé quyén, loi ich
hop phap cua minh. Thé nhung, v6i quy dinh tai
Khoén 2, Diéu 52 ctia Nghi dinh s 08/2020/ND-
CP d han ché rat nhiéu quyén han cta TPL so
v6i Chap hanh vién trong viéc t6 chirc thi hanh éan.
Néu nhu trudce dy, theo quy dinh tai hai nghi dinh
cii vé TPL, TPL c6 thé ap dung bién phap bao dam
thi hanh an, bi¢n phap cudng ché va tu chiu trach
nhiém vé viéc ra quyét dinh 4p dung bién phéap bao
dam, bién phap cudng ché ctia minh. Quy dinh cho
phép TPL c6 quyén ap dung bién phap bao dam,
bién phap cudng ché trong thi hanh an c6 y nghia
rat 16n trong viéc han ché tinh trang nguoi phai thi
hanh 4n tu tan, huy hoai tai san, gitp bao toan tai
san thi hanh an, dong thoi don doc nguoi phai thi
hanh an ty nguyén thi hanh an (Truong Pai hoc
Luat Ha N¢i, 2017).

Nhung dén khi ban hanh Nghi dinh s6 08/2020/
ND-CP thi cac nha lam luat lai bo di quy dinh
tuong dbi hop 1y nay bang quy dinh khéng cho
phép TPL duoc ap dung bién phap cudng ché va
bao dam trong thi hanh an, diéu nay gay khé khan
rat nhiéu cho TPL khi tién hanh XMPKTHA ciing
nhu tryc tiép t6 chic thi hanh an. Chinh vi 1& do,
ngudi dan khi co yéu ciu truc tiép t6 chirc thi hanh
an s€ co6 xu hudng lya chon co quan Thi hanh an
dan sy vi co quan nay c6 chtic ning to chirc cudng
ché ciing nhu 4p dung bién phap bao dam trong thi
hanh 4n, qua d6 dam béao cho quyén loi cho dwong sur
duoc nhanh chong, kip thoi hon.

Chinh vi vay, theo nhom tac gia, trong qua trinh
thi hanh 4n, TPL can phai dwoc sir dung cac bién
phap bao dam va bién phap cudng ché thi hanh an
dil c6 thé chua dugc ngang bang véi Chap hanh
vién, thi méi bao dam dugc hiéu qua thi hanh an
nhanh chong, kip thoi, bao vé TPL trong qua trinh
thyc thi cong viée ciing nhu bao dam quyén, loi ich
clia ca nhén, t6 chiic va cia Nha nudc, dong thoi
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moi xtng dang voi “ky vong”ctia Nghi quyét s6 49-
NQ/TW ngay 02 thang 6 nam 2025 ctia B Chinh
tri vé chién lugc cai cach tu phap dén nam 2020 la
giam tai ganh nang cho ngan sach Nha nudc khi tai
1ap lai ché dinh Thira phat lai.

3. KET LUAN

Tu nhitng thyc trang nhu da phéan tich & trén,
theo nhom tac gid, trong qua trinh thi hanh an, TPL
can phai dugc sir dung cac bién phap bao dam va
bién phap cudng ché thi hanh an di c6 thé chua
duoc ngang bang voi Chap hanh vién, thi méi bao
dam duoc hiéu qua thi hanh 4n nhanh chong, kip
thoi, bao vé TPL trong qua trinh thuc thi cong viéc
ciing nhu bao dam quyén, loi ich ctia ca nhan, to
chirc va ctia Nha nude, dong thoi méi ximg dang
v6i “ky vong”cua Nghi quyét sb 49-NQ/TW la
giam tai ganh nang cho ngan sach Nha nudc khi tai
1ap lai ché dinh TPL.

Quy dinh TPL c6 ddy du cac quyén va nghia
vu trong qua trinh XMPKTHA va tryc tiép to
chtrc thi hanh an, bao gém ca viéc yéu cau hd tro,
huy dong luc lugng cia co quan cong quyén trong
cudng ché thi hanh 4n theo quy dinh tai Diéu 71
va Diéu 72 Luat Thi hanh 4n dan su. C6 thé thiy,
mot kho khan hién rét 1én hién nay cua TPL khi td
chirc thi hanh an chinh la vi¢c khong duoc ap dung
cac bién phap cudng ché ciing nhu huy dong luc
luong trong qué trinh t6 chirc thi hanh an dan sy.
Chinh vi 1& do6, viéc trao cho TPL thAm quyén ap
dung cac bi¢n phap bao dam thi hanh an va bién
phap cudng ché 1a diéu kién quan trong dé TPL c6
thé hoan thanh cong viéc thi hanh an cia minh mot
cach 1ién mach, hiéu qua, tor d6, myc dich cia viéc
thi hanh 4n méi c6 thé dat dugc.

bPé 1am duogc diéu do, phap luat vé thi hanh 4n
dan sy can stra doi theo hudng cho phép TPL tu
minh hoic theo yéu ciu ctia nguoi yéu cau ap dung
cac bién phap bao dam thi hanh an dong thoi rang
budc nghia vu ciia chii thé twong ting néu viée ap
dung bién phap bao dam co6 vi pham phap luat, vi
pham trinh ty, thu tuc ludt dinh ma xam pham dén
quyén loi cua ca nhan, td chuc, loi ich cia Nha
nude. Trong trudng hop can huy dong luc lugng
bao v¢, luc luong cudng ché, TPL c6 van ban dé
nghi Thu truéng co quan thi hanh 4n dan sy 1ap ké
hoach hd tro, huy dong luc lugng hd trg va TPL

86

chiu trach nhiém truéc phap luat vé dé nghi cta
minh néu viéc d& nghi din téi vi pham phap luat.
Theo do, phap luat vé thi hanh 4n dan sy can sta
d6i theo huéng cho phép TPL ty minh hodc theo
yéu ciu cta ngudi yéu cau ap dung cac bién phap
bao dam thi hanh an Phong toa tai khoan, Tam giir
tai san, glay to va tam du:ng viéc dang ky, chuyén
dich, thay d6i hién trang vé tai san, dong thoi rang
budc nghia vy cta chu thé twong tng néu viée ap
dung bién phap bdo dam co6 vi pham phap luat, vi
pham trinh ty, thu tuc ludt dinh ma xam pham dén
quyén loi ciia c4 nhan, t6 chirc, loi ich cua Nha
nudc.

Véi cac bién phap cudng ché, trude mit co thé
ap dung mo hinh ctia Cong hoa LB Duc trong do
chap hanh vién tu do c6 quyén thuc thi viéc cudng
ché ddi vé6i cac tai san 1a dong san hodc bat dong
san co gia tri twong ddi nho theo quyét dinh cua
ban an. Dbi véi cac bt dong san co gia tri 1on va
truong hop can huy dong luc lugng bao vé, luc
luong cudng ché, TPL c6 vin ban dé nghi Thu
truong co quan thi hanh an dan su 1ap ké hoach hd
tro, huy dong luc luong hd tro va TPL chiu trach
nhiém truéc phap luat vé dé nghi ciia minh néu
viéc dé nghi dan t&i vi pham phép luat.

Vén dé cac bién phap khan cp tam thoi, bién
phap bao dam thi hanh 4n hay bién phap cudng
ché 1a van dé nhay cam, phtc tap, c6 tac dong tdi
nhiu quyén va loi ich cua duong su, co sir dung
t6i quyén luc cia Nha nudc, vi vay trong Luat Thi
hanh 4n dan su, nhém quy dinh nay rat chi tiét,
phuc tap (bao gébm 1 chwong véi 55 diéu cung
nhleu quy dinh lién quan ¢ cac chuong khac), vi
vdy can sém sira d6i dé dua TPL vao Luat Thi hanh
an déan sy dé bao dam tinh thong nhat ctia phap luat
thi hanh an. Khi d6 trong mdi quy dinh vé ndi dung,
trinh ty va thu tuc 4p dung cac bién phap khan cp
tam thoi, bién phap bao dam va bién phap cudng
ché cua Chép hanh vién trudc kia, nha lam luat co
thé dong thoi xac dinh thdm quyén ciia TPL. Hién
nay, ché dinh TPL da di vao hoat dong chinh thic
duogc sdu nam (07), theo quan diém cta nhom tac
gia la du kinh nghiém, trinh d6 chuyén mén dé co
thé dugc trao tham quyén ngang hang voi Chap
hanh vién cuda co quan thi hanh éan dan su trong qua
trinh thyc hién nhiém vu dugc giao.
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ABSTRACT

Due to the complexities and challenges in the enforcement of civil judgments, the legal framework
for the Bailiff institution has been restored to support and enhance the effectiveness of civil judgment
enforcement activities. The Bailiff’s authority in verifying the conditions for judgment enforcement
is an essential activity that provides evidence and demonstrates that the judgment debtor has the
assets necessary to ensure enforcement and fulfill asset-related obligations as required by law. The
Bailiff’s verification activities concerning enforcement conditions are closely linked to and support the
work of lawyers, notaries, forensic experts, and others, playing a significant role in providing reliable
evidence for lawyers to use when performing defense duties, protecting clients in judicial proceedings,
or representing them outside litigation. This is particularly critical during court debates, ensuring the
legitimate rights and interests of citizens, and strengthening socialist legality.

Keywords: Bailiff, civil judgment enforcement organization, verification of enforcement conditions.
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